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Questions Presented for Review 
 
            1.  Is the FCC required by Federal law to prepare an 
Environmental Impact Statement prior to any nationwide 
licensing of a whole new spectrum of ultra-high radio 
frequencies for Advanced Wireless Services?  (42 U.S.C. § 
4331 et seq.) 
 
            2.  Does FCC’s release of untested and potentially 
harmful AWS radio frequencies for unauthorized invasion 
into private homes without NEPA compliance violate the 
Third, Fourth and Fifth Amendments? 
 
            3.  Has the FCC’s intransigent refusal to prepare a 
timely EIS closed off all other opportunities to obtain 
adequate relief in any other form or court, except by writ of 
mandamus? 
 
            4.  Will the issuance of a writ of mandamus to the 
Second Circuit Court of Appeals aid the appellate 
jurisdiction of the Circuit and Supreme Courts to review 
the FCC’s final RF Safety regulations for AWS 
frequencies?  
 
            5.  Do exceptional circumstances exist to warrant 
the exercise of the Supreme Court’s discretionary powers? 
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OPINION AND ORDER OF COURT OF APPEALS
 

 The opinion and order of the court of Appeals, filed 
on June 7, 2006, is unreported.  The full text is set forth in 
the Appendix at A – 1. 

 
JURISDICTION 

 
 This Court’s jurisdiction is founded on the All Writs 
Statute, 28 U.S.C. § 1651 and the common law.  The Court 
of Appeals’ jurisdiction is founded on 28 U.S.C §§ 1651 
and 2342 and on 42 U.S.C. § 402(a).  Petitioner resides in 
the Second Circuit. 

 
 

PRELIMINARY STATEMENT
 
 This proceeding primarily concerns protection of 
infants and school children from potential long-term 
biological harm caused by daily exposure to wireless ultra-
high frequency radiation emitted from transmission 
facilities erected near schools, playgrounds and family 
homes.  The FCC has repeatedly refused to consider the 
reasons for widespread public concern over this issue or to 
investigate its scientific validity.  The Commission is now 
poised to issue 1,122 new licenses to commercial 
telecommunication companies to increase wireless 
transmissions to cover “Advanced Wireless Services” 
throughout the United States, covering multiple spectrum 
of new ultra-high frequencies.  The FCC has failed and 
refused to prepare any EIS covering this major new federal 
agency action.  Petitioner Maria Gonzalez sought a writ of 
mandamus from the Court of Appeals to require the FCC to 
prepare such an EIS, but her petition was summarily denied 
in less than 24 hours in a one-paragraph decision, a copy of 
which is set forth in the Appendix   (A-1).  
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STATEMENT OF FACTS 
  

1.  Petitioner Maria Gonzalez is a critical care nurse 
working in the Emergency Room of a major hospital in 
New York City.  She resides at 22-20 23rd Street in Astoria, 
Queens.  She is the mother of two daughters, Tara 
Gonzalez, age 14, and Nicole Gonzalez, age 8, both of 
whom attend Public School 122 in Astoria, Queens.  In the 
Fall of 2004, Nextel Communications, Inc. installed several 
wireless transmission antennas on top of a four-story 
building directly across the street from P.S. 122.  Nextel’s 
installers falsely informed inquirers that the antennas were 
“solar panels.”  These antennas transmit cell phone signals 
continuously into the classrooms of P.S. 122 and nearby 
residences.  Nextel has recently started concealing antennas 
located near schools in Queens by installing thin fiberglass 
panels in front of the antennas, painted to look like brick 
walls. 
 2.  On September 9, 2004, the FCC announced its 
designation of a new wide spectrum of frequencies for use 
in Advanced Wireless Services, potentially including third 
generation (3G) services [the more complex digital super-
high-speed, larger capacity transmissions which have 
already been shown in European studies to cause biological 
effects in human beings].  The FCC’s Notice of Proposed 
Rule Making (designated FCC 04-218) is available on the 
Commission’s website, www.fcc.gov [by typing in 04-218 
in the “Search” box]. 
 3.  For purposes of this proceeding, the most 
significant section of the FCC’s Notice of Proposed Rule 
Making appears at the top of page 44 of 04-218, entitled 
“RF Safety.”  The safety standards proposed by the 
Commission for Advanced Wireless Services relate back to 
the FCC’s existing safety standards, based solely on 
twenty-year-old data on the physical impact of 
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electromagnetic energy levels emitted by transmitters – the 
level at which the electromagnetic energy is high enough to 
heat human flesh.  [The so-called “thermal” effect, 
analogous to microwave oven technology.]  These FCC 
standards do not take into account any possible biological 
effects, such as a breakdown of cell structures or DNA 
strands, or systemic reactions such as headaches, fatigue or 
sleep disorders (all of which have been observed by both 
U.S. and foreign researchers).   
 4.   The “RF Safety” section concludes with an 
invitation for public comment.  A number of Comments 
were filed with the FCC in response to its invitation from 
advocacy organizations and individuals – including 
Petitioner – expressing concern about the FCC’s failure to 
investigate or even consider any possible harmful 
biological effects from the radio-frequency radiation it 
planned to turn loose on the American public.  One such 
Comment was filed by the EMR Policy Institute [EMRPI], 
based in Vermont, one of the most active and responsible 
citizen advocacy groups concerned about the effects of 
radio frequency radiation (RFR).  The EMRPI Comment 
stated in part: 

We oppose the FCC’s adoption of the proposed 
rules as superficial, arbitrary and capricious, and we 
urge the FCC to initiate or request thorough and 
comprehensive research and study of the rule’s 
impact on human health using a biological approach 
including all six factors that operate in combination 
in high frequency transmissions to affect 
environmental exposure to RF radiation: 

 
1.  Frequencies that are resonant in human 
cells. 
2.  The effect of modulation of those 
frequencies on human cells. 
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3.  The impact of different lengths of time of 
exposure. 
4.  Cumulative effects of repeated or 
continuous exposure. 
5.  Individual variation in susceptibility in 
population subgroups to RF radiation 
exposure. 
6.  The impact of different levels of radiated 
power (ERP) for the foregoing modulated 
frequencies. 
   

The Comment went on to discuss the FCC’s legal duty to 
prepare an Environmental Impact Statement (EIS) for the 
new rule under NEPA.  It then cited recent scientific 
studies in Sweden, Holland and Austria – all of which 
support the need for a fresh look at the potential harmful 
environmental effects of the new higher frequency RF 
radiation. 
 
 5.  On January 24, 2005, Petitioner herself filed a 
Comment in reply to the Comment filed by Nextel 
Communications, in which she described her fight with 
Nextel over the placement of transmitters across the street 
from her daughters’ school at P.S. 122.  Petitioner stressed 
the potential irreversible harm to children from such 
installations near schools. 
 

Our children will be subjected to this exposure for 8 
hours a day, 5 days a week for many years.  Nextel 
insists the antennas are safe yet can offer no 
definitive proof.  They base their claims on studies 
which are outdated and which have been funded by 
the industry itself.  Many other studies, especially 
from abroad, are raising valid and serious issues and 
concerns about the long-term health effects of these 
antennas.  Clearly there is doubt here.  In such a 
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situation, and especially where it involves children, 
the obvious thing to do would be to exercise 
caution. 

 
These antennas should never have been placed near 
the school and they should now be immediately 
removed.  Serious studies need to be undertaken to 
determine the effects of these towers on human 
health.  These studies will take time and it is totally 
unacceptable for anyone to think that we will allow 
our children to be guinea pigs in the interim.  
Obviously if 5 or 10 years from now it is 
determined that there is a safety issue it will be too 
late for the children who have been exposed for all 
that time. 
 

 6.  No Environmental Impact Study relating to 
Advanced Wireless Service transmission frequencies has 
ever been issued by the FCC in compliance with NEPA.  
The citizens, scholars, and responsible organizations who 
conscientiously responded to the FCC’s request for 
Comments to its Notice of Proposed Rule Making were 
wholly disregarded.  Their Comments were all brushed 
aside.  
 7.  On April 12, 2006, the FCC announced finalized 
plans to proceed with the auction of the first stage of its 
new spectrum for Advanced Wireless Services.  The 
auction was originally scheduled to begin on June 29, 2006, 
and currently is scheduled for August 9, 2006, when a total 
of 1,122 Advance Wireless Services licenses will be 
auctioned off for the new spectrum of ultra-high 
frequencies.  The individual market areas for which 
licenses will be issued by the FCC cover the entire United 
States.  The total dollar amount of “Upfront Payments” to 
be eligible to bid on these 1,122 licenses is $1,167,037,500. 
By any reasonable yardstick, this is a “major” Federal 
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action “significantly affecting the quality of the human 
environment.” 
 8.  On May 5, 2006, Petitioner filed a petition for 
writ of mandamus in the United States Court of Appeals for 
the Second Circuit.  The Petition sought a Writ of 
Mandamus directing the Federal Communications 
Commission to prepare and issue an Environmental Impact 
Statement in advance of the FCC’s auction of licenses for 
telecommunications companies to operate the new broad 
range of additional spectrum of ultra-high radio frequencies 
for “Advanced Wireless Services” in hundreds of market 
areas throughout the United States.  The petition pointed 
out that the FCC has failed and refused to conduct, request 
or initiate any scientific research into the biological effects 
on human health of the operation of the frequencies it 
intends to license.  Petitioner argued that the FCC had 
violated mandatory provisions of the National 
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 
4331 et seq., and that the agency’s duty to file an EIS is 
non-discretionary.  The Petition also sought a preliminary 
and permanent injunction to prohibit the Commission from 
issuing or continuing any licenses pursuant to such auction 
until an EIS is prepared by the FCC in conformity with 
NEPA.  Petitioner asserted that she had no speedy, 
adequate remedy at law, and had exhausted all 
administrative remedies available to her. 
 9.  The petition was argued before the Court of 
Appeals on June 6, 2006, and on June 7 the Court issued a 
unanimous opinion holding: 

Upon due consideration, it is ORDERED that the 
petition is DENIED because Petitioner has failed to 
demonstrate that she has no adequate remedy at law 
or that she has exhausted her administrative 
remedies.  To the extent that the petition can be 
construed as an action directly under the 
Administrative Procedures Act and the National 
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Environmental Policy Act, Petitioner has failed to 
clearly identify the final rule that she seeks to 
challenge or establish that the FCC has a mandatory 
duty to prepare an EIS as part of the challenged 
rulemaking. 
 
WHY MANDAMUS SHOULD BE GRANTED 

 
A. The Federal Communications Commission is 

About to Launch a Broad New Spectrum of 
Untested Ultra-High Frequency Radio 
Transmissions on the Civilian Population of the 
United States Without Complying with the 
Mandatory Minimum Statutory Requirements of 
the National Environmental Policy Act 

 
 Scientific research studies in a number of countries 
have produced credible evidence of potential long-term 
biological health effects from prolonged exposure to high 
frequency wireless signals from transmitters located close 
to the study subjects.  These studies have raised serious 
concerns among teachers and parents like Maria Gonzalez 
about the potential harm to young students from 
transmitters located near schools and homes. 
 The striking fact about these studies is that they 
have been based on transmissions well within the effective 
radiated power levels permitted under the FCC’s present 
safety standards. 
 Published studies conducted in France (2003), 
Spain (2003) and Austria (2006) all show the occurrence of 
headaches and sleep disturbances in subjects residing close 
to transmission antennas. 
 A 2004 study in Sweden concluded that high 
frequency transmissions break down the natural repair 
mechanisms in human skin, leading to increased rates of 
malignant skin cancer from sun damage.   
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 A recent study by researchers in Spain found a 
sharp drop in fertility among white storks nesting within 
200 meters of cell transmission towers, with evidence of 
total infertility after five years.   

[The full texts of these studies are available on the 
EMR Policy Institute website at:                    
         www.emrpolicy.org/resources/studies/index/htm ] 
 
In 2003, the noted European academic and scientific 
publisher, Springer Verlag, issued a compilation of studies 
on Biological Effects of Electromagnetic Fields:  
Mechanisms, Modeling, Biological Effects, Therapeutic 
Effects, International Standards, Exposure Criteria.  Peter 
Stavroulakis (Ed.).  The chapter entitled “5.4 Effects of 
Electromagnetic Fields on the Immune System,” authored 
by Handan Tuncel, Istanbul University of Cerrahpasa 
Medical Faculty, Biophysics Department, Istanbul, Turkey, 
states(at p. 522, 524):  

Substances that damage cellular genetic material, 
such as DNA and chromosomes, are called 
“genotoxic.”  Genotoxic substances cause cancer, 
reproductive health effects and neurological 
damage.*** 
 
There is more than sufficient evidence of 
chromosome aberration, DNA strand breakage, 
altered oncogene activity, and neoplastic 
transformations of cells to conclude that EMR 
across the spectrum from ELF to RF/MW is 
genotoxic.  This is independently confirmed by the 
established biological mechanism of calcium ion 
efflux and melatonin reduction.  
     

 The FCC has taken the position that its present 
safety standards – based solely on thermal effects – provide 
adequate protection for all humans, and that none of the 
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scientific research that shows otherwise provides 
“compelling evidence” that radio frequency radiation may 
be biologically harmful.  The FCC has flatly refused to 
conduct or initiate any research into such non-thermal 
biological effects.  See EMR v. FCC, 391 F.3d 269 (CADC, 
2004). 
 The FCC’s obdurate position and buck-passing does 
not excuse the agency from its non-discretionary duty to 
prepare an EIS when the Commission initiates a major new 
Federal action such as the pending nationwide deployment 
of a broad new spectrum of frequencies for Advanced 
Wireless Services.  This major new action requires the FCC 
to comply with NEPA by filing a new comprehensive 
environmental impact statement.  Under the CEQ criteria 
set forth in 40 C.F.R. § 1508.27 (see page A-11), the 
nationwide use of the new spectrum will “significantly” 
affect the quality of the human environment, and requires 
the preparation of an EIS because: 
 

1. The FCC action will affect society as a whole – 
indeed that is its express goal and objective. 

 
2. The FCC action will have impacts that are both 
beneficial and adverse. 

 
3. The FCC action will directly affect public health 
if the findings of the existing studies are confirmed. 

 
4. The FCC action will particularly impact on 
school children, since expanded use of Advanced 
Wireless Services in schools is one of the FCC’s 
primary objectives. 

 
5. The effects of Advanced Wireless Services on the 
quality of the human environment are likely to be 
highly controversial, as popular desire for the 
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convenience of wireless electronic devices 
competes with parents’ desire to protect their 
children from potentially cancer-causing emissions 
and other severe health risks. 

 
6. The effects of the FCC’s action on the human 
environment are highly uncertain and involve 
unknown risks. 

 
7. A principal characteristic of Radio Frequency 
Radiation is that its potential harm lies in 
cumulatively significant impact from years of 
exposure to wireless emissions. 

  
8.  FCC’s current licensing program is the precursor 
for future actions licensing even higher frequencies 
for wireless services. 

  
9. In addition to human health risks, increasing 
numbers of studies have shown that emissions from 
wireless transmission towers threaten habitats for 
nesting birds, amphibia, plants and wildlife, causing 
a decline in offspring – these effects are 
indiscriminate and adversely affect endangered and 
threatened species equally. 

  
Taken together, these factors overwhelmingly establish that 
the FCC’s action significantly affects the quality of the 
human environment, obligating the FCC to comply with the 
mandatory NEPA requirement to prepare an Environmental 
Impact Statement. 
 
The “Resonance Phenomenon” at Higher Frequencies 

 
 The FCC’s launching of higher frequencies for 
Advance Wireless Services raises new questions of health 
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effects as a result of the Resonance Phenomenon.  
Resonance is a well-established physical effect in 
biological tissue. In strict physics terms, resonance is what 
occurs when some aspect of a force, such as a frequency 
wave, matches some characteristic of an object, such as the 
human anatomy.  When there is a resonant “match” the 
power inherent in the wavelength is maximally transferred 
to the object, causing it to vibrate or resonate.  One 
dramatic example of a resonant match is when an opera 
singer hits the high-C note in the presence of a crystal 
goblet, causing it to resonate and shatter.  Radio waves 
differ in length.  So do physical objects.  Human and all 
other species have individual resonant matches.  The 
current thermal standards at the FCC recognize the 
“average” human anatomy at approximately 6 feet tall.  At 
6-feet, that is a perfect whole-body resonant match between 
30-300 MHz.  That specifically includes the FM radio 
bands as well as others.  It is because of resonance 
matching that the FCC standards are more stringent in 
those areas.  But the FCC only takes whole-body resonance 
into consideration in their standards.  Individual organs 
have their own resonance models.  Human brain tissue, for 
example, reaches peak absorption in the ultra-high 
frequency ranges, right where all of the new cellular 
telephone functions and where the new licenses are 
proposed for auction.  Yet, no specific standard exists at the 
FCC for ambient exposure for individual organs. 
 Children have thinner skulls.  Radiation therefore is 
absorbed more efficiently by them.  Yet the standards 
model in place is only for males at an average height of 6-
feet.  Downward extrapolations are made to include other 
members of the population but they are theoretical at best.  
As with humans, so with other species.  Fruit flies and 
some other insects, for example, are whole-body resonant 
with the microwave bands which are also part of the new 
spectrum auctions. History teaches us that major 
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disruptions in any part of the ecological chain affects all 
others.  Resonance is a well-known dynamic in the 
biophysics research community. 
 When Marconi made the first successful 
Transatlantic radio broadcast in 1903 from the U.S. to the 
UK, the radio frequency he used was in the extremely low 
frequency range on the electromagnetic spectrum with each 
wave measuring approximately 8,000 meters (5 miles) in 
length.  The advent of FM broadcasting in the 1960’s 
reduced the operating wavelength to 118 inches long.  
Today, cell phone technology operates between 900 MHz 
and 2 GHz, using radio waves about 13.2 inches long and 
less.  For the initial phase of new Advanced Wireless 
Services, the FCC plans to license radio waves that are 
between 6.75 inches (1710 MHz) and 5.5 inches (1755 
MHz) in length. 
 The significance of these shorter radio wave lengths 
(and those to come) lies in the Resonance Phenomenon 
described above.  In addition, another well-known 
biophysics principle that can result from resonance is the 
creation of standing energy “hotspots.”  For example, 
human brain tissue can experience RF hotspots from ultra-
high frequency radiation because the skull is a “chamber” 
that does not dissipate energy the same way that the rest of 
the body will.  Given a chamber (or object) whose 
dimension equals a multiple or one-half fraction of a radio 
wave length, the chamber or object will resonate at that 
radio frequency.  The intensity of the particular radio waves 
will increase as they “bounce” back and forth inside the 
chamber.   
 This can be easily understood with sound waves, 
which operate much the same way.   A tuning fork vibrates 
intensely as it is struck and emits a sound wave equal to its 
length, for instance. 
 It is reasonable to assume that a resonator chamber 
such as a baby’s skull), other human organs, and small 
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living creatures – in particular frogs and birds which are 
particularly vulnerable to constant exposure to these 
specific frequency bands – will suffer standing wave 
hotspots from the proposed AWS range of frequencies to 
be auctioned by the FCC.  The full effects are presently 
unknown but can easily be imagined – brain damage, 
embryo damage, organ damage.  Frog eggs, for instance, 
are known to die from microwave exposure.  Water is a 
conductive medium. Yet none of this biological 
understanding is factored into the current FCC regulation.  
A full EIS would reveal a range of interdisciplinary 
knowledge.  That is why Federally-funded research is so 
important, and why preparation of an EIS by the lead 
agency is critical.  A writ of mandamus issued by the Court 
of Appeals under direction from this Court would produce 
this research. 
 
B. Practical Considerations Support FCC’s 

Obligation to Comply With NEPA
 
 One major difference between the FCC’s preparing 
an EIS and an outside group of citizens bringing an 
independent proceeding to challenge existing safety rules 
(as in Cellular Phone Taskforce v. FCC, 205 F.3d 82 (2d 
Cir., 2000)) is burden of proof.  When a citizen advocacy 
group challenges the adequacy of the FCC safety rules, the 
citizen group must present convincing proof that the FCC 
rules are inadequate.  Since such groups of citizens usually 
have no significant financial resources to conduct their own 
research, their ability to overcome the FCC’s array of 
resources, presumptions and experts is limited.  By 
contrast, when the FCC itself must establish compliance of 
its safety rules with the requirements of NEPA in an 
Environmental Impact Statement the burden of proof shifts 
to the Commission to bring forward substantial evidence to 
support its rules.  That is a major difference between this 
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case and the Second Circuit’s earlier decision in Cellular 
Taskforce and the DC Circuit’s decision in EMR v. FCC. 
 The practical consequences of filing an 
Environmental Impact Statement are self-evident.  An EIS 
must necessarily consider and evaluate the evidence of 
environmental harm identified in the various foreign 
studies.  Where that evidence is not clear and convincing, 
the FCC will be obligated to seek further research to 
resolve uncertainties.  This will presumably result in 
Federally-funded research updating the data and criteria 
used to formulate FCC safety regulations and to provide the 
protections that citizens like Petitioner and other parents are 
seeking for their children.   
 New safety standards resulting from a carefully 
researched EIS might conceivably include towerless buffer 
zones around schools and playgrounds; use of underground 
coaxial cables or existing telephone lines to deliver 
advanced electronics to classroom; development of 
shielding materials to prevent unwanted signals from 
entering homes and school buildings; and/or directional 
transmissions (like “no-fly zones”).  There are many other 
alternatives to avoid exposing young children to full-blast 
continuous wireless transmissions that can be explored by 
technically sophisticated researchers and consultants. 
 Given the billions of dollars of new licensing 
revenues anticipated from Advanced Wireless Services, it 
is difficult to fathom the unwillingness of this Federal 
agency to spend a reasonable sum to conduct adequate 
research to protect the American people from an apparently 
significant risk of harm. 
 
C. Important Constitutional Issues Are Raised By 

FCC’s Refusal to Comply with NEPA
 

  High frequency wireless transmissions are able to 
invade virtually every home in America.  Few conventional 
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construction materials can prevent this unauthorized entry.  
Transmissions bring potential harm to the occupants of 
these private homes and can seize and destroy their good 
health and safety.  This agency-authorized illegal entry will 
violate the Fourth Amendment unless the government 
(FCC) first complies with the law enacted by Congress to 
protect citizens from harm.  Involuntary constant exposure 
to potentially harmful transmission waves inside the home 
is not acceptable.    
 Likewise, the taking of private property by 
rendering homes located near FCC transmission facilities 
unhealthful and even uninhabitable constitutes a taking of 
property without due process of law in violation of the Fifth 
Amendment. 
 Congress declared that its goal in establishing a 
national wireless communications service was “for the 
purpose of national defense” (47 U.S.C. § 151). When the 
FCC permits the entry of advanced wireless signals into 
people’s homes for national defense purposes – for 
example:  military recruiting; soldier training; national 
guard directives; third-party emails from servicemen and 
women in war zones; military supply requisitions and 
purchases – without first complying with the human health 
protections mandated by NEPA, it also violates the Third 
Amendment. 
 Under these Constitutional Amendments, the right 
of the people to be safe in their persons, houses, papers and 
effects from being bombarded by unauthorized potentially 
harmful high frequency radiation is absolute.  If the 
American people are to be subjected to high frequency 
signals at government direction, it must be under the 
protection of the law, with due process and the statutory 
protections set up under NEPA.  The People have a right to 
be safe and secure in their bodies and inside their homes 
even in an electronic age.   
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D. Because of the FCC’s Intransigence There is No 
Longer Any Adequate Alternative Remedy 
Available in Any Other Form or From Any 
Other Court

 
 In 2000, the FCC convinced the Second Circuit 
Court of Appeals that the agency had a mechanism in place 
to keep abreast of significant new scientific developments: 

Furthermore, the FCC satisfied itself that there was 
a mechanism in place for accommodating changes 
in scientific knowledge. 
 

Cellular Phone Taskforce v. FCC, 205 F.3d 82, 90 (2000). 
 
 The FCC also convinced the Court of Appeals that 
it had the ability to perform “functional compliance” with 
the EIS requirements of NEPA: 

The procedures followed by the FCC in the instant 
rulemaking satisfy the functional compliance test.  
In considering the environmental impact of its 
guidelines, the FCC “consulted with and obtained 
the comments of any Federal agency which has 
jurisdiction by law or special expertise with respect 
to [the] environmental impact involved.”  42 U.S.C. 
§ 4332.       Id. at 94. 

 
 However, when a citizens group subsequently 
called the FCC’s attention to expressions of concern by the 
“Federal Radio-Frequencies Interagency Work Group” 
over the adequacy of the FCC’s existing safety standards, 
the FCC rejected their petition on highly technical 
procedural grounds and convinced the Court of Appeals for 
the District of Columbia that the agency was nonetheless 
sincerely committed to honoring its commitments to the 
Second Circuit, as well as its NEPA responsibilities.  Said 
the Court: 
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Finally, the Commission’s determination to keep an 
eye on developments in other expert agencies 
suggests that here, as in Cellular Phone Taskforce, 
the Commission has an adequate “mechanism in 
place for accommodating changes in scientific 
knowledge.”  205 F.3d at 91. 

 
EMR Network v. FCC, 391 F.3d 269, at 273(CADC, 2004) 
(cert. den. 1255 S.Ct. 2925 (2005). 
 
 Now that the FCC is about to unleash an entirely 
new group of untested ultra-high frequencies on the 
American people, the FCC has effectively repudiated all of 
its prior commitments and assurances to the Second Circuit 
and DC Circuit Courts, and is going ahead full-speed with 
the issuance of more than a thousand licenses to blanket the 
United States with Advanced Wireless Services, with no 
review by the RF Inter-Agency Work Group, no functional 
compliance with NEPA, and no NEPA Environmental 
Impact Statement. 
 What was the Court of Appeal’s response to all this 
below?  To find a quick and easy excuse for not exercising 
its authority:   

...Petitioner has failed to demonstrate that she has 
no adequate remedy at law or that she has exhausted 
her administrative remedies.  

(Appendix, page A - 1) 
 
 
E.  There Are No Adequate Alternative Remedies
 
 What conceivable adequate remedies remain to 
challenge the immediately impending licensing of 
frequencies for Advanced Wireless Services, presently 
scheduled for the immediate future? 
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 The FCC suggested to the Court of Appeals during 
oral argument below that one alternative remedy was for 
Petitioner to challenge the new licenses as they are issued, 
by filing Petitions for Review before the District of 
Columbia Court of Appeals.  Picture the realities of that 
suggestion – a working nurse raising two young children 
finding the monetary and professional resources to file 
1,122 Petitions for Review of licenses worth many billions 
of dollars in a distant Courthouse, and then facing the 
scores of well-funded opposition attorneys for 
telecommunications industry licensees and their various 
scorched-earth strategies to defeat her.  
 The FCC also told the Court of Appeals that a 
second alternative remedy available to Petitioner was to file 
an administrative “Petition for Inquiry” before the FCC 
itself – as had previously been done with absolutely no 
success in EMR v. FCC, supra, -- a fruitless endeavor 
protracted over three years – only to be denied. 
 The Court of Appeals was wrong to adopt these 
cynical suggestions as grounds for denying a writ of 
mandamus and asserting Petitioner’s failure to demonstrate 
that she had no adequate remedy at law or that she had 
exhausted her administrative remedies.  The situation 
speaks for itself – if NEPA is to be enforced in a timely and 
effective manner, it must be done now by an independent 
judiciary conscious of its responsibility to the American 
public and the Constitution of the United States. 
 The Second Circuit Court of Appeals earlier ruled 
in Cellular Phone Taskforce v. FCC, 205 F.3d 82 at 94 
(2002): 

Both the National Environmental Policy Act 
(“NEPA”), 42 U.S.C. § 4321 et seq., and 
regulations promulgated thereunder by the Council 
on Environmental Quality (“CEQ”), generally 
require agencies subject to NEPA that are about to 
commit resources in a federally significant action, 
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including rulemaking, to consider the 
environmental effects of their actions by preparing 
either an Environmental Impact Statement (“EIS”), 
or an Environmental Assessment (“EA”) followed 
by a finding of no significant impact (“FONSI”) or 
an EIS as appropriate.   (Emphasis added.) 
 

 The only remedy now remaining for obtaining FCC 
compliance with NEPA is through an extraordinary writ.  If 
the agency had prepared an EIS back in 2004 when it was 
urged by many commenters there would have been ample 
time to do so.  The agency itself is responsible for forcing 
the Court to exercise its discretionary powers. 
 
F. Additional Errors Committed by the Court of 

Appeals 
 
 A secondary set of reasons stated by the Court of 
Appeals for denying mandamus was: 

...Petitioner has failed [1] to clearly identify the 
final rule that she seeks to challenge or [2] establish 
that the FCC has a mandatory duty to prepare an 
EIS as part of the challenged rulemaking.  (A - 2) 

 
 Both statements are refuted by the written record 
and are apparent judicial oversights produced by the rush to 
judgment below. 
 
 
 1.  Preservation of Appellate Jurisdiction
 
 Petitioner’s Reply to the FCC’s opposition papers in 
the Second Circuit Court of Appeals explicitly identified the 
order that will form the basis for a future appeal on the 
merits from the FCC’s order (at pp. 9-10): 
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The FCC argues that “Petitioners have failed to 
identify any relevant order over which the Court 
would have jurisdiction in the future that would 
justify present action under the All Writs Act.”  
(Opp., p. 13)  Once again, Respondents are wrong.  
The “relevant order” over which the Court has 
putative jurisdiction is the order setting RF safety 
standards, specifically identified in par. 9 of the 
Petition (at pages 5-6): 

 
9. For purposes of this proceeding, the most 
significant section of the FCC’s Notice of 
Proposed Rule Making appears at the top of 
page 44 of 04-218, entitled “RF Safety.” 
This page is attached hereto as Exhibit “E”.  
The key section is marked.  It is to be noted 
that the safety standards proposed by the 
Commission relate back to the FCC’s earlier 
standards (which in turn relate back to data 
that is over twenty years old).  The FCC’s 
existing safety standards are based solely on 
the physical impact of electrical energy 
levels emitted by transmitters – the level at 
which the electrical energy is high enough to 
heat human flesh.  [The so-called “thermal” 
effect, analogous to microwave oven 
technology.]  These FCC standards do not 
take into account any possible biological 
effects, such as a breakdown of cell 
structures or DNA strands, or systemic 
reactions such as headaches, fatigue or sleep 
disorders (all of which have been observed 
by foreign researchers). 

  
It is this FCC order setting RF Safety rules that is 
the direct basis for the requested EIS.  If the FCC’s 
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EIS likewise fails to address biological issues, it 
will presumably become the subject of further 
litigation. 

 
 During oral argument, in response to a question 
from Judge Newman, counsel for Petitioner once again 
identified this very same provision, covering “RF Safety,” 
as the FCC ruling that would form the basis for a future 
appeal when a final order implementing the provision is 
entered.  [The parties were only allowed ten minutes for 
argument, and it is possible the Court did not hear or 
comprehend the answer.  However, it is clearly stated in the 
tape recording of the argument and corresponds exactly 
with Petitioner’s Reply papers.] 
 This Court ruled in McClellan v. Carland, 217 U.S. 
268 (1910) that writs might issue in aid of appellate 
jurisdiction yet to be argued, even though there was not yet 
a final order in the court below. 

[W]e think it the true rule that where a case is 
within the appellate jurisdiction of the higher court, 
a writ of mandamus may issue in aid of the 
appellate jurisdiction which might otherwise be 
defeated by the unauthorized action of the court 
below.  This rule was distinctly stated and the 
previous cases referred to in Knickerbocker Ins. Co. 
v. Comstock, 16 Wall. 258, 270, 21 L. ed. 493, 498.  
In that case the rule was recognized that this court 
had the power to issue the writ of mandamus to 
compel the circuit courts to proceed to final 
judgment in order that this court may exercise the 
jurisdiction of review given by law.  In that case the 
court said: 

 
‘Repeated decisions of this court have 
established the rule that this court has power 
to issue a mandamus, in the exercise of its 
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appellate jurisdiction, and that the writ will 
lie in a proper case to direct a subordinate 
Federal court to decide a pending cause.’ 
 

 In Federal Trade Commission v. Dean Foods 
Company, 384 U.S. 670 (1966) this principle was extended 
to potential future jurisdiction over decisions by an 
administrative agency (in that case the FTC) over which 
the Court had appellate jurisdiction to review final orders – 
even though no final order had yet been made.  Such is the 
case here. 
 The principle at work here is the power of the 
Federal appellate court – the Second Circuit Court of 
Appeals – to issue a writ of mandamus to compel the FCC 
to exercise its authority when it is its duty to do so, leading 
to a final agency order on RF Safety to which Petitioner 
can file a Petition for Review on the merits.  That duty here 
is to file an EIS, supplying the factual record for Appellate 
review of the agency’s safety standards for AWS 
transmissions. 
 This is a proper function under the All Writs 
Statute, as explained in this Court’s decision in Roche v. 
Evaporated Milk Assn, 319 U.S. 21, 26 (1943): 

The traditional use of the writ in aid of appellate 
jurisdiction both at common law and in the federal 
courts has been to confine an inferior court to a 
lawful exercise of its prescribed jurisdiction or to 
compel it to exercise its authority when it is its duty 
to do so.   (Emphasis added.) 

 
2.  FCC Has a Mandatory Duty to Prepare an EIS
 
 The FCC has never disputed that its safety 
regulations were subject to NEPA.  Chief Judge Walker, 
who presided below, himself acknowledged that the FCC’s 
original safety regulations for wireless transmissions were 
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adopted in order to meet NEPA requirements.  This is 
stated in the very opening paragraph of his prior opinion in 
Cellular Phone Taskforce v. FCC, 205 F.3d 82, 87 (2000): 

In 1985, after seeking consensus among 
participating experts and after public notice and 
comment, the FCC adopted guidelines for human 
exposure to RF radiation from FCC-regulated 
transmitters and facilities.  The guidelines were 
required by the National Environmental Policy Act 
(“NEPA”), 42 U.S.C. §§ 4321 et seq., and the 
Council on Environmental Quality (“CEQ”) 
regulations promulgated thereunder, see 40 C.F.R. 
§§ 1500.1 et seq.  (Emphasis added.) 
 

That left the only remaining question before the Court of 
Appeals on Petitioner’s application below whether the 
proposed auction of 1,122 licenses to blanket the U.S. with 
Advanced Wireless Services was a “major federal action”. 
 In its opposition papers before the Court of 
Appeals, the FCC conceded “The National Environmental 
Policy Act (NEPA), 42 U.S.C. § 4321 et seq., requires 
federal agencies to examine the environmental effects of 
their actions.”  (p. 5)  The FCC did not conceal the fact that 
in economic terms alone their current initiative is a major 
federal action: 

The Congressional Budget Office has estimated the 
value of the 1710-1755/21110-2155 MHz spectrum 
to be approximately $15 billion and a Committee of 
the House of Representatives has estimated the 
value to be as much as $34 billion.  (Emphasis 
added.)  [Ibid.] 

 
 As we have noted above (at p. 16-17), the pending 
FCC action, particularly in the context of ongoing research 
into biological effects from wireless transmissions around 
the world, involves “significant” environmental effects 
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under the CEQ’s regulations.  There can be no serious 
doubt that the FCC is obligated to comply with NEPA 
before the agency proceeds with issuing new licenses for 
AWS frequencies.  The Court of Appeals was mistaken. 
 
G.   Exceptional Circumstances Warrant the 

Exercise of the Court’s Discretionary Powers  
 

  A principal goal of the National Environmental 
Policy Act is to: 

 assure for all Americans safe, healthful, 
productive and esthetically and culturally 
pleasing surroundings.  42 U.S.C. § 
4331(b)(2) 

 
 The FCC is about to jeopardize these individual 
rights by blanketing the nation with untested ultra-high 
frequencies whose potential for biological harm, especially 
to young children in their formative years, the agency 
refuses to consider or examine.  Failure of the agency to 
study and report on the potential environmental impact of 
these new frequencies on humans is an act of defiance that 
can only be stopped by the Court directing the Court of 
Appeals to issue a writ of mandamus to the FCC ordering it 
to prepare an EIS in compliance with the law. 
 Time is now of the essence. 
 This Petitioner-mother has no place else to turn for 
help.  The words of Chief Justice Marshall in this Court’s 
first mandamus case, Marbury v. Madison, 5 U.S. 137 
(1803), must be heeded: 
 

The very essence of civil liberty certainly consists 
in the right of every individual to claim the 
protection of the laws, whenever he receives an 
injury.  One of the first duties of government is to 
afford that protection.***  
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The government of the United States has been 
emphatically termed a government of laws, and not 
of men.  It will certainly cease to deserve this high 
appellation, if the laws furnish no remedy for the 
violation of a vested right.   Id., at p. 163 

 
 Unless the FCC completes a responsive and 
responsible EIS before permitting the general use of the 
new AWS frequencies, any potential harm to human health 
will start to occur and may never be corrected.  In the 
words of Maria Gonzalez in her Comment to the FCC 
opposing the proposed RF Safety standards: 

Serious studies need to be undertaken to determine 
the effects of these towers on human health.  These 
studies will take time and it is totally unacceptable 
for anyone to think that we will allow our children 
to be guinea pigs in the interim.  Obviously if 5 or 
10 years from now it is determined that there is a 
safety issue it will be too late for the children who 
have been exposed for all that time. 

 
 Chief Justice Marshall left no doubt that a 
Presidential appointee is subject to mandamus where – as 
with the Members of the FCC here – he refuses to comply 
with the law. 

But when the Legislature proceeds to impose on 
that officer other duties; when he is directed 
peremptorily to perform certain acts; when the 
rights of individuals are dependent on the 
performance of those acts; he is so far the officer of 
the law, is amenable to the laws for his conduct, and 
cannot at his discretion sport away the vested rights 
of others.    
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The conclusion from this reasoning is that, where 
the heads of departments are the political or 
confidential agents of the executive, merely to 
execute the will of the President, or rather to act in 
cases in which the eecutive possesses a 
constitutional or legal discretion, nothing can be 
more perfectly clear than that their acts are only 
politically examinable.  But where a specific duty is 
assigned by law, and individual rights depend upon 
the performance of that duty, it seems equally clear 
that the individual who considers himself injured, 
has a right to resort to the laws of his country for a 
remedy. 

 
 Marbury v. Madison, 5 U.S. 137, 166 (1803). 
 
 The Chief Justice noted that the duty of a Court to 
use its discretionary powers to issue a writ of mandamus in 
matters of public concern goes back to the early English 
cases. 

Lord Mansfield, in 3 Burrows, 1266, in the case of 
The King v. Baker et al, states with much precision 
and explicitness the cases in which this writ may be 
issued. 
 
“Whenever,” says that very able judge, “there is a 
right to execute an office, perform a service, or 
exercise a franchise (more especially if it be in a 
matter of public concern, or attended with profit), 
and a person is kept out of possession, or 
dispossessed of such right, and has no other specific 
legal remedy, this court ought to assist by 
mandamus, upon reasons of justice, as the writ 
expresses, and upon reasons of public policy, to 
preserve peace, order and good government.”  
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In the same case, he says, “this writ ought to be 
used upon all occasions where the law has 
established no specific remedy, and where in justice 
and good government there ought to be one.” 
 
In addition to the authorities now particularly cited, 
many others were relied on at the bar which show 
how far the practice has conformed to the general 
doctrines that have been just quoted. 

 
This writ, if awarded, would be directed to an 
officer of government, and its mandate to him 
would be, to use the words of Blackstone, “to do a 
particular thing therein specified, which appertains 
to his office and duty and which the Court has 
previously determined, or at least supposes, to be 
consonant to right and justice.”                       
     Id., at 168-169. 

 
 Congress has recognized the right of Americans to 
“enjoy a healthful environment” and has imposed a duty on 
the FCC and other Federal agencies to include in every 
report on major Federal actions “a detailed statement by the 
responsible official on the environmental impact of the 
proposed action.”  (41 U.S.C. §§ 4331, 4332) 
 In Marshall’s words: 
 

Is it to be contended that where the law in precise 
terms, directs the performance of an act, in which 
an individual is interested, the law is incapable of 
securing obedience to its mandate?  Is it on account 
of the character of the person against whom the 
complaint is made?  Is it to be contended that the 
heads of departments are not amenable to the laws 
of their country? 
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Whatever the practice on particular occasions may 
be, the theory of this principle will certainly never 
be maintained.  No act of the legislature confers so 
extraordinary a privilege, nor can it derive 
countenance from the doctrines of the common law.                       
     Id., at 164 
 

CONCLUSION
 

 Petitioner requests the United States Supreme Court 
to issue a writ of mandamus to the Court of Appeals for the 
Second Circuit to direct the FCC to prepare and file an 
Environmental Impact Statement pursuant to the National 
Environmental Protection Act, 42 U.S.C. § 4332(c), 
addressing issues of human health, before authorizing any 
licensee to commence operations at frequencies designated 
for Advanced Wireless Services.  Because of the FCC’s 
failure to file a timely EIS before committing resources to 
this significant new action, there is no longer any 
alternative remedy available to Petitioner and no other 
court where this relief is available.  The writ is necessary to 
preserve this Court’s appellate jurisdiction over the FCC’s 
proposed RF Safety regulations for AWS transmissions. 
 
 Petitioner further requests that if the Court denies 
Petitioner’s request for a writ of mandamus that this 
Petition be treated as a Petition for Certiorari. 
 
 The continuing validity and effectiveness of the 
National Environmental Policy Act is at stake in this 
proceeding, where the FCC has obstinately refused to obey 
its clear mandate.  The Court is reminded of the caution of 
James Madison in Federalist Paper No. 51: 
 

If angels were to govern men, neither external nor 
internal controuls on government would be 
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necessary.  In framing a government which is to be 
administered by men over men, the great difficulty 
lies in this:  You must first enable the government 
to controul the governed; and in the next place, 
oblige it to controul itself. 

 
 

  Respectfully submitted, 
 
        
              ______________________________ 
  WHITNEY NORTH SEYMOUR, JR. 

Attorney for Petitioner  
425 Lexington Avenue, Room 1721 
New York, New York 10017 
(212) 455-7640 
FAX (212) 455-2502 
 

 
GABRIEL NORTH SEYMOUR 
200 Route 126 
Falls Village, CT 06031 
(860) 824-1412 
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United States Court of Appeals 
for the 

Second Circuit 
______________ 

 
 At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the Thurgood 
Marshall United States Courthouse, at Foley Square, in the 
City of New York, on the 7th day of June, two thousand and 
six, 
 
Present: 
 Hon. John M. Walker, Jr., 
   Chief Judge 
 Hon. Jon O. Neman, 
 Hon. Sonia Sotomayor, 
   Circuit Judges 
____________________________________ 
Maria Gonzalez, individually and as mother  
and legal guardian of her daughters, Tara  
Gonzalez and Nicole Gonzalez, 
    Petitioner, 
 v.     06-2139-op 
 
Kevin J. Martin, et al., 
 
    Respondents. 
____________________________________ 
 

Petitioner, through counsel, petitions for a writ of 
mandamus requiring the Federal Communications 
Commission (“FCC”) to complete an environmental impact 
statement (“EIS”).  Upon due consideration, it is 
ORDERED that the petition is DENIED because Petitioner 
has failed to demonstrate that she has no adequate remedy 
at law or that she has exhausted her administrative 
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remedies.  To the extent that the petition can be construed 
as an action directly under the Administrative Procedure 
Act and the National Environmental Policy Act, Petitioner 
has failed to clearly identify the final rule that she seeks to 
challenge or establish that the FCC has a mandatory duty to 
prepare an EIS as part of the challenged rulemaking. 
 
   FOR THE COURT: 
   Roseann B. MacKechnie, Clerk 
 
   By: /s/ Lucille Carr  
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        WT Docket No. 04-356 
    WT Docket No. 02-353 
 
To: Office of the Secretary 
 Federal Communications Commission 
 Washington, DC 20554 
 
Reply Comment Filed by:   Maria Gonzalez 

22-20 23rd Street
Astoria, NY 11105
(718) 932-5964 
rgonzalez28@nyc.rr.com 

 
 This statement is submitted in response to the 
"Comments of Nextel Communications" filed on December 
8, 2004, with regard to Federal Communications 
Commission (FCC) WT Dockets No. 04-356 and No. 02-
353.  Nextel's comments fail to address the issue of human 
safety and point only to rules to prevent "harmful 
interference" between the electronic equipment of 
competing wireless services providers. 

In order to comply with the National Environmental 
Policy Act (NEPA), FCC must assure that its human RF 
safety rules "prevent human exposure to potentially unsafe 
levels of radiofrequency (RF) radiation."   

Nextel fails to address that issue with good reason  -
- direct first-hand experience shows that Nextel's 
representatives are engaged in misleading the public about 
the very nature of its electronic equipment installations and 
in using threats of legal action against property owners to 
enforce antenna installation contracts when those owners 
raise questions about safety concerns. 
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 In Great Britain, the UK’s Ministry of Health 
prohibits the placing of wireless transmitters near public 
schools without advance consent of the parents and 
teachers after a full technical briefing. Not so in the United 
States. 
 The following is a first-hand account of the recent 
installation of five high frequency wireless transmission 
antennas directly across the street from PS 122 in Astoria, 
Queens in New York City, done not only without advance 
knowledge and consent of the parents and teachers, but 
with deliberate deception on the part of the 
telecommunications company as to the nature of the 
installation. *    *     * 

My name is Maria Gonzalez. I have been a critical 
care nurse for 24 years, 20 of those as the assistant critical 
care coordinator for the Surgical Intensive Care Unit and 
Trauma Center of a major hospital in New York City, St. 
Vincent's Hospital and Medical Center.  I have seen death 
in many guises and strongly fear what radiation exposure 
can do to human cells and the horrible diseases that can 
result.  

At some point around the end of October or the 
beginning of November, 2004, twelve cell phone antennas 
were installed on the roof of  21-80 21st Street.  This 
building is located directly across the street from our local 
elementary school P.S. 122, in Astoria, Queens. Of the 
twelve antennas, five face directly into the school building.   
I do not recall the actual installation of the antennas 
themselves, but several neighbors remember seeing a large 
truck with a crane and this is how I assume the towers got 
onto the roof. 

One day as I was picking up my daughters after 
school I noticed an unmarked white truck in front of the 
building and several workers working on some large 
cables.  I crossed the street and asked them what they were 
doing and what those things were up on the roof.  One of 
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them very clearly and with a bit of annoyance said to me 
that they were installing “solar panels” and walked away.  
Other parents also questioned these workers and were told 
the same thing.  The following week my husband was at the 
school to pick up the kids and he came home with a flyer 
that was being given to the parents by a gentleman outside 
the school.  The gentleman worked for Councilmember 
Peter Vallone Jr., and the flyer was to inform us that cell 
phone antennas had been installed at the location I 
mentioned above and that once they were turned on they 
would be beaming RF radiation into our classrooms.  

I have two beautiful, healthy daughters, ages 7 and 
12.  Both attend the school and both sit in classrooms 
whose windows face directly at the Nextel antennas.  I am 
extremely concerned and frightened for the safety and long-
term health of my children.  I do not want to see one single 
child harmed by the actions of Nextel. 

Councilmember Vallone has been in contact with 
the owner of the building. When informed of our concerns, 
the owner expressed shock and indicated that he wanted no 
part of anything that could harm children.  He is willing to 
abrogate the contract.  Nextel refuses to do the same.  I ran 
into the owner one day and asked him about the antennas 
and how he could do this with so many children now being 
placed in harm’s way.  I sensed genuine concern on his 
part.  He told me that he did not really know what they 
were putting up there.  He did not know that there is 
radiation being emitted from these antennas.  He has 
indicated that Nextel did not clearly explain to him the 
entire situation. He also indicated to me, as he did to 
Councilmember Vallone, that he would like to break the 
contract and have the antennas removed from his building 
but that Nextel will not allow it.  The building owner has 
hired an attorney to represent him in this matter. 

Our school is a wonderful school, it is a blue ribbon 
school and considered one of the top schools in the city.  
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1300 students ranging in ages from 4 through 12 years old 
attend the school.  The administration, faculty and staff 
number over 100.  As a result of my initial involvement and 
strong opposition I have become the school and parent and 
community representative in this matter.  Nextel came into 
our community and without any notification or discussion 
chose to place these antennas irresponsibly, in close 
proximity to our school.   

 
The building on which these antennas are situated 

is 3 stories tall.  Our school is 5 stories tall.  These antennas 
will beam RF radiation directly into our 4th floor 
classrooms.  Our children will be subjected to this exposure 
for 8 hours a day, 5 days a week for many years.  Nextel 
insists the antennas are safe yet can offer no definitive 
proof.  They base their claims on studies which are 
outdated and which have been funded by the industry 
itself.  Many other studies, especially from abroad, are 
raising valid and serious issues and concerns about the long 
term health effects of these antennas.  Clearly there is doubt 
here.  In such a situation and especially where it involves 
children the obvious thing to do would be to exercise 
caution.   

 
These antennas should never have been placed near 

the school and they should now be immediately removed.  
Serious studies need to be undertaken to determine the 
effects of these towers on human health.  These studies will 
take time and it is totally unacceptable for anyone to think 
that we will allow our children to be guinea pigs in the 
interim. Obviously if 5 or 10 years from now it is 
determined that there is a safety issue it will be too late for 
children who have been exposed for all that time. 

   
We have presented our arguments to Nextel.  They 

claim to be a good corporate citizen yet they continue with 
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the plan to turn the antennas on in total disregard to the 
wishes of our community and with no concern for 
the safety of our children.  

  
They claim to have done everything according to 

the law.   What rights do we as citizens and members of a 
community have when it comes to the placement of cell 
phone antennas?  Apparently, the Telecommunications Act 
of 1996 preempts many of the arguments we would make 
in opposition.  New York City has shown no real concern 
in the proliferation which is now taking place. 

    
 First and foremost these antennas must be removed 

from their close proximity to our children. Then the laws 
need to be changed and we, as citizens need our rights 
back. 

Maria Gonzalez 
22-20 23rd Street
Astoria, NY 11105
(718) 932-5964 
rgonzalez28@nyc.rr.com
January 20, 2005 
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CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED IN THE CASE

 
United States Constitution 
 
 Amendment III 

No soldier shall, in time of peace be quartered in 
any house, without the consent of the owner, nor in 
time of war, but in a manner to be prescribed by 
law. 
 
Amendment IV 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 
 
Amendment V 
No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger; nor 
shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty or 
property, without due process of law; nor shall 
private property be taken for public use, without 
just compensation. 
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National Environmental Policy Act (NEPA) 
 

42 U.S.C. § 4331.   Congressional declaration of 
national environmental policy.  *** 

 
(b) In order to carry out the policy set forth in this 
chapter, it is the continuing responsibility of the 
Federal Government to use all practicable means, 
consistent with other essential considerations of 
national policy, to improve and coordinate Federal 
plans, functions, programs, and resources to the end 
that the Nation may –  
 

1. fulfill the responsibilities of each 
generation as trustee of the environment for 
succeeding generations; 

 
2.   assure for all Americans safe, healthful, 
productive, and esthetically and culturally 
pleasing surroundings; *** 

 
(c) The Congress recognizes that each person 
should enjoy a healthful environment and that each 
person has a responsibility to contribute to the 
reservation and enhancement of the environment. 

 
42 U.S.C. § 4332.  Cooperation of agencies; 
reports; availability of information; 
recommendations; international and national 
coordination of efforts 
 
The Congress authorizes and directs that, to the 
fullest extent possible: (1) the policies, regulations, 
and public laws of the United States shall be 
interpreted and administered in accordance with the 
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policies set forth in this chapter, and (2) all agencies 
of the Federal Government shall -- ***  

   
(C) include in every recommendation or 
report on proposals for legislation and other 
major Federal actions significantly affecting 
the quality of the human environment, a 
detailed statement by the responsible official 
on –  
 

the environmental impact of the 
proposed action, 

 
any adverse environmental effects 
which cannot be avoided should the 
proposal be implemented, 
 
alternatives to the proposed action, 
 
the relationship between local short-
term uses of man’s environment and 
the maintenance and enhancement of 
long-term productivity, and 
 
any irreversible and irretrievable 
commitments of resources which 
would be involved in the proposed 
action should it be implemented. 

 
Prior to making any detailed statement, the 
responsible Federal official shall consult 
with and obtain the comments of any 
Federal agency which has jurisdiction by 
law or special expertise with respect to any 
environmental impact involved.  Copies of 
such statement and the comments and views 
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of the appropriate Federal, State, and local 
agencies, which are authorized to develop 
and enforce environmental standards, shall 
be made available to the president, the 
Council on Environmental Quality and to 
the public as provided by section 552 of 
Title 5, and shall accompany the proposal 
through the existing agency review 
processes; *** 
 

Council on Environmental Quality Regulations 
40 C.F.R. Sec. 1508.27     Significantly. 
 
“Significantly” as used in NEPA requires consideration of 
both context and intensity: 
 

(a) Context.  This means that the significance of an 
action must be analyzed in several contexts such as 
society as a whole (human, national), the affected 
region, the affected interests, and the locality.  
Significance varies with the setting of the proposed 
action.  For instance, in the case of a site-specific 
action, significance would usually depend upon the 
effects in the locale rather than in the world as a 
whole.  Both short- and long-term effects are 
relevant. 
 
(b) Intensity.  This refers to the severity of impact.  
Responsible officials must bear in mind that more 
than one agency may make decisions about partial 
aspects of a major action.  The following should be 
considered in evaluating intensity: 
 

 1.  Impacts that may be both beneficial and 
adverse.  A significant effect may exist even 
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if the Federal agency believes that on 
balance the effect will be beneficial. 

 
 2.  The degree to which the proposed action 

affects public health or safety. 
  
 3.  Unique characteristics of the geographic 

area such as proximity to historic or cultural 
resources, park lands, prime farmlands, 
wetlands, wild and scenic rivers, or 
ecologically critical areas. 

 
 4.  The degree to which the effects on the 

quality of the human environment are likely 
to be highly controversial. 

 
 5.  The degree to which the possible effects 

on the human environment are highly 
uncertain or involve unique or unknown 
risks. 

 
 6.  The degree to which the action may 

establish a precedent for future actions with 
significant effects or represents a decision in 
principle about a future consideration. 

 
 7.  Whether the action is related to other 

actions with individually insignificant but 
cumulatively significant impacts.  
Significance exists if it is reasonable to 
anticipate a cumulatively significant impact 
on the environment.  Significance cannot be 
avoided by terming an action temporary or 
by breaking it down into small component 
parts. 

 

  
 



 
 
 
 
 
 

A-13 
 

 8.  The degree to which the action may 
adversely affect districts, sites, highways, 
structures, or objects listed in or eligible for 
listing in the National Register of Historic 
Places or may cause loss or destruction of 
significant scientific, cultural, or historical 
resources. 

 
 9.  The degree to which the action may 

adversely affect an endangered or threatened 
species or its habitat that has been 
determined to be critical under the 
Endangered Species Act of 1973. 

 
 10.  Whether the action threatens a violation 

of Federal, State, or local law or 
requirements imposed for the protection of 
the environment. 
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